Brooklyn 


Barrister 


JANUARY 1956 


Regular Meeting 


BROOKLYN BAR ASSOCIATION 
Wednesday Evening, January 11, 1956, 8:00 P. M. 


123 Remsen Street, 
Brooklyn 1, New York 


Program of Meeting 


1. The committee on City Court of which Mr. Albert Gondelman is 
Chairman will report on the calendar condition of the City Court in Brook- 
lyn, since the temporary assignment of additional judges. 


2. Hon. Edward S. Silver, District Attorney, will make a brief pres- 
entation of a plan for medical treatment of persons accused, for the first 
time, of a violation of Section 1140 of the Penal Law, instead of a jail 
sentence. The Committee on Criminal Law of which Mr. William W. 
Kleinman is Chairman, will report to the Association on the matter at 
the same time. 


3. Reception to recently elected judges. The judges of the Supreme, 
Surrogate’s, City, and Municipal courts, elected at the last election are 
cordially invited to attend this, the first 1956 meeting, and meet the mem- 
bers of the Association. 


4. Refreshments after the meeting. 
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COMING EVENTS 


SECTION ON SURROGATE’S COURT 
Tuesday Evening, January 17th, 1956, 8:00 P. M. 

In response to popular demand for a return visit Professor Joseph T. 
Arenson and Professor William T. Collins II have consented to address 
the Surrogate’s Section at its next meeting. 

Professor Arenson is counsel to the Public Administrator of the 
County of New York and Professor of Law at New York Law School. 
He will address the meeting on “Aspects of Administration of Estates”. 

Professor Collins is a member of the firm of Perkins, Daniels and 
Perkins and he is also a Professor of Law at New York Law School. 
The subject of his talk will be “The History and Development of the 
Right of Election under Section 18, D.E.L.” 

A limited number of copies of the outlines of these two addresses 
will be available to those members who come early. 

All members of the Bar whether members of the Association or not 
are cordially invited. i ‘ . 


SETTLEMENT OF TORT ACTIONS 
Insurance Carrier: Maryland Casualty Company 
January 26th, 1956, 5:00 P. M.—10:00 P. M. 
See detailed notice on page 93 


The Brooklyn Barrister, the official publication the Brooklyn Bar 
Association, is issued eight times each year, October through May, for the 
— of furnishing information to tts members of the activities of the 

ssocuation. 


Articles appearing in the Barrister should be considered as the views 
of the respective authors and do not necessarily carry the endorsements 
of the Association. 


Editorial Board 
Louis E. Scuwartz, Chief Editor 
K. FrepericK Gross AticeE ELEANOR RUBIN 
STANLEY KREUTZER Josern T. TINNELLY 
Louis J. MERRELL 
Editor of Reviews of Legal Publications 
MARGARET R. RUGGIERO 

The Brooklyn Barrister is published monthly, October through om 
by the Brooklyn Bar Association, at 123 Remsen St., Brooklyn 1, N. 
ec 


ond-Class mail privileges authorised at Brooklyn, New York. Sub- 
scription price is $1.50 per year. 





The 


President's 


Page 


—by CHARLES J. BUCHNER 


We shall now briefly look at the responsibilities and the methods 
by which the courts can help to reduce the overload of pending lawsuits. 


The first thing that should be done is for the courts in Kings County 
to enforce Rule No. 3 of the Rules for the Supreme Court, Kings 
County. That rule as far as here applicable, states that no more than 
two cases will be held ready on the Day Calendar for one counsel in 
addition to the one he may be engaged in trying, in or out of Kings 
County. That rule is more honored in the breach than in the observance. 
Any one who has ever attended Trial Term Part I with an average of 
200 or more cases on the calendar wonders, after the first 15 or 20 cases 
are called why the court goes through the routine of calling cases. From 
then on response sounds like a broken record, playing “subject”. This 
is unfair to everybody. The people who try a certain number of cases 
but are not in court every day are held up and do not move because one 
man may have 10 or 12 cases on the calendar and they will all be marked 
“subject”. Also a man who is not over there all the time does not know 
whether cases are being actually prepared for trial or not and, while of 
course you can get your client in court, it is not easy to have witnesses 
come in, day after day, and be no nearer to getting called to the stand 
than they were the previous week. The Courts should enforce this rule 
and the calendar should be made up in such a manner that it can be 
enforced. After all, it is the responsibility of the court to control its 
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calendar so that trials may be obtained by those who are ready, willing 
and able to try their cases. 


Here I should like to interpolate that a judge should be on the Bench 
at the time the court day starts. The rules of the Supreme Court of 
Kings County still state that the trial term shall open at 10:00 o’clock 
in the forenoon of each day during the term, and subd. (b) of Rule 2 
states that “such day calendar shall be called at ten o’clock in the fore- 
noon”. It seems to me that if the calendars were called promptly at that 
time, and if the judges were present, a great deal more would be accom- 
plished. With the difficulty we are now having in getting Law Journals 
delivered in time for a man to look at them before he goes to court, a 
ten o’clock calendar would be very helpful. And the reverse of this is 
also true. A judge should be on the Bench at the time the court is 
scheduled to be opened. If he is one-half-hour late, for each group of 
80 people whom he causes to wait, including litigants, witnesses, jurors, 
prospective and actually sworn, counsel and their assistants, there is one 
complete 40-hour week wasted, and the fact that the judge may be in 
Chambers or somewhere else, doing something, does not aid greatly in 
having respect for the punctuality of the court instilled into the general 
public. This is also true of court reconvening after recesses, and it seems 
only fair that if, for any reason, a judge is not going to be available at a 
time when the court is to be in session, that he should apprise those who 
are to attend there, in advance or make an explanation when he does 


arrive. After all, courtesy in the court should have its fountain head in 
the presiding officer. 


Special Terms also should start at 10:00 o’clock, as provided in Rule 
11 of the Rules for the Kings County Supreme Court, Special Term and 
the calendar should be called by the judge. The present situation, where 
the clerk calls the calendar at 9:30 penalizes only those who pay attention 
to the notices of the Court. No defaults can be taken at 9:30 and the 
clerks simply hold the matter until the judge comes in and then start all 
over again. As a matter of fact, however, a number of those motions 
should not have been made. The court should go back to the old idea that 
a lawyer is supposed to live up to the rules of practice and the Civil Prac- 
tice Act and if a demand is made for something in the line of particulars, 
examinations or something of that sort, and the lawyer served with the 
papers does not act within the time limited for modifying or vacating the 
demands, he should not be heard on such question when the lawyer who 
is accepting his responsibilities makes a motion to punish him for his 
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default. In addition lawyers should be made to comply with these prac- 
tice sections, so that the court’s time is not taken up with five or six 
motions growing out of a single demand for a bill of particulars or a 
single motion for examination before trial. Out of 150 or more motions 
on a calendar at Special Term, these days, probably not more than 25 
should have to be made, and lawyers who require unnecessary motions to 
be made by their adversaries should be penalized. The court should go 
back to the old fashioned idea that a man who is negligent or lax should 
pay motion costs. Enforcing rules leaves a great deal more time for the 
lawyers and the courts to accomplish necessary things. 


Courts should put in a full day. There is no necessity for a judge 
closing his Part in the middle of the morning or the afternoon because 
of something that has arisen in the course of trial, and I am informed 
that in many of the Municipal Courts there is no business conducted for 
more than a couple of hours in the morning. With the present lag in 
the disposition of cases, our judicial power must be used and completely 
used. Judges must make up their minds that they are going to sit full 
days, five days a week, and keep working in the courts before the public 
will feel that it is being adequately served by them andwill then appraise 
the necessity for additional judges. 


The judge’s prime object should be to give the finest judicial service 
of which he is physically and mentally capable. They should concentrate 
on their judicial duties without in any wise joining drives, committees, or 
other things for the general welfare, unless they are such as they can 
take up without having their judicial powers affected. Certainly it is 
time that the canon of judicial ethics which prohibits judges from serving 
on drives for funds should now be lived up to. We have, at the moment, 
the lowest average in age of the Bench that we have had in years 
and we are certainly entitled to the youthful approach and vigor of these 
men to the utmost in the discharge of their duties. Like other classes 
of people, we have learned that judges knock themselves out with their 
extra-curricular activities more than they do with their judicial duties. 


What I have said about cutting out unnecessary motions in the 
courts applies also in the Appellate Courts. When a lawyer must move 
to dismiss an appeal because the appellant does not completely settle the 
case or file it or write his brief, or notice it for argument, a determination 
should be made once and for all, if the case is not argued within a certain 
time, that it will be dismissed, and that should mean precisely what it 
says—that on the day which has been set for argument the matter should 
be disposed of in the court or the appeal dismissed. 
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Let the $2,000,000 American Bar 
Research and Library Center serve you 


ex signal is loud and clear... 


e+e.» Weare stepping up the volume* 


As ABA President E. Smythe Gambrell put it: “Our profession exists for 
the benefit of the public and must justify its existence by its service to 
the public. We want the interest, the participation, the moral influence, 
and the support of all the nation’s lawyers... .” 


Why the ABA can Serve You: 
@ Group Life Plan for members — benefits up to $6,000 for only $20 a 
year. 


@ Continuing Education through 17 specialized Sections and more than 
40 committees open to every member. 

@ Publications & Services — including monthly ABA Journal; photo- 
copying setvice by the Cromwell Library of court opinions, statutes, 
law review articles and similar data — at a nominal charge. 

WA Unified National Voice — essential in the field of legislation, 
service to the public. The dignity of the profession can be upheld only 
by a strong national Bar. 


50,000 new members by February 17. 


American Bar Association « American Bar Center « Chicago 37, Illinois 
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Under the provisions of the Constitution of the State of New York, 
of course, a judge must retire from judicial office when he arrives at 
the age of 70. He may thereafter, of course, be appointed for terms of 
two years as Official Referee under the provisions of Article 4(a) of 
the Judicial Law. 

In the Federal Court the situation is different. There, when a judge 
arrives at the age of 70 and has had at least ten years service as a justice, 
or has even reached 65 having served 15 years as such judge, he may 
retire from regular active duty. He will receive the full compensation 
as a judge and will be eligible to serve on the court when necessary to 
help dispose of matters pending. There are at least three judges in 
this district who are qualified to retire, and if they accepted this privilege 
they could aid the courts and would enable the President to appoint three 
additional judges for the purpose of reducing the number of cases which 
are currently pending here; and it is currently reported that the District 
Court for the Eastern District of New York is further behind than any 
other district court. 

It is necessary that the judges, as well as the lawyers, jurors and 
litigants, cooperate in order that we may be able to bring the calendars, 
if not up to date, at least so that a trial may be had with reasonable 
celerity after issue is joined. 


The following is a suggested form of bequest 


to THe Brooxiyn Cancer Committee, Inc.: 


I give and bequeath to THz Brooktyn CaNcER 
Commrrtez, Inc., 189 Montague Street, Brooklyn 
1, New York, the sum of 


dollars to be used for its general purposes. 
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APPLY TO US FOR 


GOOD 
MORTGAGE LOANS 


The East New York Savings Bank 

Will Make First Mortgage Loans 

on Good Properties preferably in 

the City of New York, Long Island 
and Westchester. 


~ PROMPT ATTENTION 


REASONABLE TERMS 


APPLY DIRECT TO 
MORTGAGE APPLICATION DEPARTMENT 


East NEw YorK 
SAVINGS BANK 


HOME OFFICE 
ATLANTIC AND PENNSYLVANIA AVENUES 
BROOKLYN 7, NEW YORK 
TELEPHONE, HYacinth 8- 1000 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 








) 
| 
| 





The Fifth Amendment—Shield or Sword* 
—by LOUIS WALDMAN 


On the 27th day of June, 1953 the New York State Bar Association 
at its semi-annual meeting at Saranac Lake unanimously adopted a report 
of its Committee on Civil Rights embodying the following resolution: 


“That the constitutional privilege against self-incrimination continues 
to be a vital safeguard of individual freedom and the Bar should 
educate the public as to its importance and discourage both those 
who would restrict its application and those who would abuse it by 
asserting it improperly.” 


The New York State Bar Association took this extraordinary action 
because great confusion and misunderstanding concerning the Constitu- 
tional privilege against self-incrimination had developed in the public 
mind to the point where it was felt that the Fifth Amendment was rapidly 
falling into popular disfavor. Some had even expressed doubts as to 
whether there was a continuing need for this privilege or of preserving it. 


My purpose in speaking out on the subject, “The Fifth Amendment 
—Shield or Sword,” is to further the objectives of the resolution of the 
State Bar Association of explaining to the public the importance and the 
meaning of the Fifth Amendment and of discouraging those who would 
minimize or restrict this vital constitutional privilege. 


Confusion and uncertainty has come from two diametrically opposite 
sources : 


On the one hand, there was the long procession of witnesses in the 
ever-growing investigations of subversion and crime by Congressional 
and state bodies who repeated, as if by rote, “I stand on the Fifth 
Amendment” or “I decline to answer on the ground that it may in- 
criminate me.” 


On the other hand, some men in high places and enjoying high 
public authority felt that in the hands of subversive elements and the 
criminal underworld the Fifth Amendment provided a sword held at the 
throat of law enforcement and National Security. From these high 
sources came the familiar headlines in the daily press with deadly 


* Address delivered by Louis Waldman at the Men’s Club of Temple Beth Emeth 
of Flatbush, on November 16, 1955. 
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monotony: “Fifth Amendment Communists,’ “Fifth Amendment 
Lawyers,” “Fifth Amendment Teachers,” “Fifth Amendment Gamblers,” 
and “Fifth Amendment Racketeers.” 


But I insist that our abhorrence of Communism and our opposition 
to crime should not blind us to the important place of the Fifth Amend- 
ment in the struggle for human liberty. It is my contention that in our 
free society, neither in fact nor in law, are there such people as “Fifth 
Amendment Communists,” “Fifth Amendment Lawyers,” “Fifth Amend- 
ment Teachers,” “Fifth Amendment Gamblers,” or “Fifth Amendment 
Racketeers.” The use of the Fifth Amendment as a means of convicting 
people in the public eye is disturbing and frightening and is doubly 
wrong. It does a great injustice to the person so described. And at 
the same time it degraues this Constitutional privilege in the minds of 
the public. 


Those who seek to justify the doctrine that persons who invoke the 
Constitutional privilege of the Fifth Amendment can be condemned as 
guilty by implication have misread the history of this Amendment and 
the legal thinking and philosophy upon which it is based. Included 
among those who have unfortunately misconstrued the meaning of the 
Fifth Amendment, unintentionally I am sure, are such persons in 
authority as senators, congressmen, prosecutors, administrative officials, 
and even some judges. They reason that a person who invokes the Fifth 
Amendment does so because, if he answered “yes” to the question put 
to him he would admit the truth contained in the question; if he answered 
“no,” he would commit perjury. Thus, they say, by invoking the Fifth 
Amendment the person has condemned himself. 


Nothing could be further from the truth. 


A person who instead of answering a question pleads the privilege 
against self-incrimination does not admit by that plea that he is guilty 
of any criminal activity implicit in the question. Again and again it has 
been held by our courts that when a person feels that his answer might 
supply a link in the chain for his prosecution he is entitled to plead the 
privilege. This meaning of the Fifth Amendment is not a new and 
startling doctrine enunciated by the present Supreme Court with its em- 
phasis on civil liberties and civil rights. From earliest times the Supreme 
Court has consistently held to this view. The most celebrated case, which 
came on within 15 years after the Bill of Rights was adopted on December 
15, 1791, was the treason trial of Aaron Burr. This trial was presided 
over by the then Chief Justice of the Supreme Court, John Marshal. 
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When Burr invoked the Fifth Amendment, Judge Marshal, in his ruling, 

said : 
“It is the province of the court to judge whether any direct answer 
to the question which may be proposed will furnish evidence against 
the witness. If such answer may disclose a fact which forms a 
necessary and essential link in the chain of testimony, which would 
be sufficient to convict him of any crime, he is not bound to answer 
it so as to furnish matter for that conviction. In such a case, the 
witness must himself judge what his answer will be; and if he says 
on oath that he cannot answer without accusing himself, he cannot 
be compelled to answer.” 


One hundred years later, in 1915, the Supreme Court sustained the 
use of the privilege in these words :* 

“It [the invocation of the privilege] supposed only a possibility of 

a charge of crime and interposed protection against the charge, and, 

reaching beyond it, against furnishing what might be urged or used 

as evidence to support it.” 


And so it is clear that it is not necessarily a sense of guilt that en- 
titles a person properly to plead the privilege. Fear of prosecution is 
sufficient. Prosecution in and of itself, even if it later results in acquittal, 
is a menace to a person’s peace, dignity and well-being. For one thing, 
there is an implication in the public mind—however unjustified—“that 
where there is smoke there is fire;” then, there are the problems of great 
inconvenience and costs; and, finally, there are the hazards in a prosecu- 
tion, particularly when the public mind is inflamed against a particular 
type of defendant, though innocent. In many cases the sole ground for 
pleading the privilege is one of these considerations and not a feeling 
of guilt. 

This was well stated as recently as 1954 by the United States Court 
of Appeals for our own Second Circuit.** Judge Hincks, writing for a 
unanimous court, said: 

“But whatever the underlying motivation, an invocation of the Fifth 

Amendment is no ground at all for an inference of guilt or of 

criminal proclivities. The privilege created by the Amendment ‘is 

for the innocent as well as the guilty and no inference can be drawn 
against the person claiming it that he fears that he is engaged in 
doing something forbidden by federal law.’” 


* Burdick v. United States, 236 U. S. 79, 94 (1915). 
** United States ex rel. Belfarge v. Shaughnessy, 212 F. 2d 128 (CA-2, 1954). 
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History and experience has taught us that innocent men plead the 
privilege as well as guilty ones. But the guilty ones are entitled to its 
protection as well as the innocent, because no one is guilty until so proved 
in accordance with due process and the law of the land. This principle 
must be enshrined in the hearts of all Americans if our Bill of Rights 
is to live. 



























The privilege against self-incrimination does not stand alone and is 


not an isolated right. The full text of the Fifth Amendment reads as 
follows : 





“No person shall be held to answer for a capital, or otherwise in- 
famous crime, unless on a presentment or indictment of a Grand 
Jury, except in cases arising in the land or naval forces, or in the 
Militia, when in actual service in time of War or public danger; 
nor shall any person be subject for the same offense to be twice put 
in jeopardy of life or limb; nor shall be compelled in any criminal 
case to be a witness against himself, nor be deprived of life, liberty 
or property, without due process of law; nor shall private property 
be taken for public use, without just compensation.” 


It is thus seen that the provision that no person shall be compelled 
to be a witness against himself is only one of the many civil rights in- 
corporated in the Fifth Amendment. So strong do the American people 
feel about the right against self-accusation that forty-six states have 
incorporated this safeguard into their constitutions; the two remaining 
states, New Jersey and Iowa, protect the privilege by judicial decision. 


And the Fifth Amendment itself is a vital part of that catalogue 
of rights enumerated in the first ten Amendments and known as the Bill 
of Rights. This Bill of Rights was not granted to the people by any 
government but came into our Constitution as a result of the people’s 
demand to have their rights enumerated and made a limitation on govern- 
ment and public authority. The Bill of Rights was intended to be a denial 


to government of any power to interfere with these rights and liberties 
which inhere in a free people. 













The rights thus secured, where they apply to the Federal Government, 
are beyond the reach of Congress, the President, or the other organs of 
the Federal establishment; and where by the Fourteenth Amendment 
action by the states is precluded, they are beyond the reach of legislatures, 
governors, or other state agencies. 


(to be continued) 


88 





Alexander Blume Reports 


During the induction ceremonies at the Supreme Court Building 
for one of our new justices, a young woman called the court and asked 
to be connected with Judge F. The telephone operator replied: “You 
can’t talk to him now. He’s being inducted.” To which the lady replied: 
“What a shame that the army should take him just when he’s been made 
a judge.” 

o-* 


One of our City Court justices, who has been sitting regularly in 
the Supreme Court by designation of the Appellate Division, was pre- 
siding at Special Term for Motions. After hearing extended oral argu- 
ment pro and con in one matter, he rendered his decision from the bench. 
The losing attorney then continued the discussion and concluded by 
saying: “Judge, you’re wrong; definitely wrong; and I’m going to reverse 
you in the Appellate Division.” To which the justice, with a twinkle in 
his eye, replied: “Well, what do you expect from a City Court judge.” 


* * * 


The following is a verbatim transcript of the testimony of a witness 
in an undefended divorce action: 


“A. I knew that she was living there with this man. So Joyce (the 
plaintiff), and I and my wife went there, and Joyce knocked at the door, 
and he said ‘who is it?’ and he said ‘I am the husband of your wife,’ 
and then she said ‘Who is it, dear? or something like that and he said 
‘he says he is your husband,’ and he opened the door and as he walked 
in she was putting on a robe, and he spoke to her.” 


* * * 


Believe it or not, this incident actually occurred during the trial of 
an equity action: 
“Plaintiff’s Counsel: Your Honor, I move to strike out the question. 


(sic) 
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1927 — 1956 
Capital and Surplus in Excess of $1,000,000 


Back of every title is a history of 
ownership . . . @ series of transfers 


to title. This can be compared to a 
chain, with each transfer as one of 
the links. If any link of this chain 
is defective (perhaps illegal or dis- 
honest) it can spell disaster. 
INTER-COUNTY TITLE maintains a 


large staff of trained title searchers 
and a highly specialized legal de- 
partment expert in ferreting out the 
defects in any chain of titles they 
search. But even they are not infall- 
ible. Hidden, undiscoverable defects 
may still exist and Title Insurance is 
the only positive safeguard. 


Protect YOUR Clients with INTER-COUNTY TITLE POLICIES 
for MAXIMUM PROTECTION at MINIMUM COST! 


INTER-COUNTY TITLE 


GUARANTY and MORTGAGE CO. 


12 Fully-Stafted Offices: 


NEW YORK, NEW JERSEY, CONNECTICUT and OHIO 
Now Operating in Every County of New York State 


THOMAS H. QUINN § sroox.yn: 
President 


155 REMSEN STREET 


MAin 4-1254 


Hugh Quinn, Vice Pres. & Mgr. 















The Court: Why? 
Plaintiff’s Counsel: Because the answer doesn’t fit the question.” 


* * * 
















After testifying to the marriage, and to the fact that she had two 
young children, the plaintiff in an uncontested divorce action was asked 
by the Court: 


“Q. How much alimony and support are you requesting this Court 
to award you? A. I don’t know. 


“Q. Well, perhaps this will help you. What will you need to get 
along on? A. Money.” 
* 


* * 








In an action to enforce an attorney’s lien, one of the witnesses was 
asked by the Court: 


“Q. Tell me, did you ever hear of the expression, ‘notice of ap- 
pearance’? A. Sure, 


“Q. Well, what is a notice of appearance? A. It’s a paper that you 
get telling you you have to appear in court.” 
* 


* * 













Which brings to mind the incident in a matrimonial action in which 
the plaintiff wife was proceeding on a most novel theory. After care- 
fully reading the voluminous complaint the Court said to plaintiff’s 
counsel : 

“The Court: Counsellor, do you have any authority for bringing 
this action? 

Plaintiff’s Counsel: Oh, sure, your Honor. I have a signed re- 
tainer.” 


* * * 










One of our justices, who possesses a delightful sense of humor, 
relays the following incident which occurred in his courtroom recently. 


“The Court: What is your authority for bringing such an action 
in this instance. 


“Counsel: That’s the opinion of Court Street. 


“The Court: Where will I find the citation, in ‘Sagamore, Table 
10,’ or ‘Gage & Tollner’s, Table 2’?” 
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MORTGAGE LOANS 


At Minimum Rates—Lowest Costs 


+ 


LATEST QUARTERLY DIVIDEND 
on Savings Accounts 


2% 3% «ve 
for the period ending December 31, 1955 
Dividends from DAY of Deposit 


Compounded Semi-annually 
Effective January 1, 1956 


+ 


THE 


GREATER NEW YORK SAVINGS BANK 


A $220,000,000 Institution Chartered 1897 


Main Office 
FIFTH AVENUE, 9TH AND 10TH STREETS 
BROOKLYN 15, N. Y. 


Flatbush Office: 18th Avenue Office: 
CHURCH and McDONALD AVENUES 18TH AVE. at E. 2ND ST. 
BROOKLYN 18, N. Y. BROOKLYN 18, N. Y. 


Insured by Federal Deposit Insurance Corporation 
Telephone: HY. 9-7000 





ANNOUNCEMENT TO MEMBERS OF THE BROOKLYN BAR 


On October 18, 1955, we inaugurated Night Settlement Sessions on 
Thursday evenings. Our program has proved increasingly successful. 
Such success is directly attributable to the enthusiastic co-operation of 


the members of the Bar. Settlements continue to exceed seventy per 


cent of the number of claims and suits negotiated for the convenience 
of Brooklyn attorneys, a night settlement session will be held between 
the hours of 5 P. M. and 10 P. M. 


January 26, 1956 
at the Brooxtyn Bar ASSOCIATION, 
123 Remsen Street, 
Brooklyn 1, New York. 


All of the companys’ files on which a Brooklyn lawyer appeared 
for the plaintiff will be at the Association. 


Doctors will be in attendance for the convenience of attorneys whose 
clients have not yet been examined. 


Automobile Damage Appraisers will be present for the inspection 
of damaged automobiles. 


We will have adjusters present at the session with full settlement 
authority. 


We express our sincere appreciation to Charles J. Buchner, President 
of Brooklyn Bar Association for his invaluable assistance in making this 
possible. 


Wane G. Bounns, Claims Manager, 
MARYLAND CASUALTY COMPANY, 

59 John Street, New York, N. Y. 
Telephone: REctor 2-2500. 
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To all those who would clear congested 
calendars by the simple expedient of 
barring our maimed and crippled from 
our courts, just because there are so 
many of them. 


A Parable —by LOUIS E. SCHWARTZ 


The people lovingly and painstakingly built a Temple of Worship. 
Its beauty was such that it aroused and reawakened the religious feelings 
of all who beheld it and its fame spread abroad. All the people, the rich 


and the poor, the high and the lowly, the good and the bad, came in great 
numbers. 


Some there were who were heavily laden with transgressions, in 
great distress and urgent need of salvation. Others had succumbed to 
passing temptation and were come, in repentence, for forgiveness. But 
the multitudes came though they had sinned only in little, ordinary, human 
things. But whatsoever the measure of the sins which drew them to 


the Temple, all went in and all returned to their homes feeling clean 
and refreshed in spirit. 


Now in the days when the Temple was first erected, its worshippers 
were only those from nearby places together with the hardy few who, 
at great personal hardships, had braved the dangers of a long pilgrimage. 
But as time passed and wondrous inventions transpired, people came, 
transported with ease, from the four corners of the land. They crowded 


the Temple so that some had to wait outside until those within had prayed 
and gone home. 


And the Priests of the Temple were sorely tried and laboured 
ceaselessly by reason of the ever increasing numbers of the worshippers. 
Many of the Priests cried unto the High Priest, “Lo, our lot is made 
unduly onerous. Let us appeal to the people. Let them build additional 


Temples. Let us have more Priests to lighten our burden to the end 
that all who desire may worship.” 


But the High Priest said nay. Deeming it simpler of solution, he 
proclaimed, “Let only those who have sinned grievously come into the 
Temple.” But to each person who had sinned, even slightly, in his own 
eyes it appeared as a grevious sin and so each one came to the Temple 
for forgiveness and the Temple remained crowded. 
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And the Priests again cried unto the High Priest, “Lo, our lot is 
made unduly onerous. Let us appeal to the people. Let them build 
additional Temples. Let us have more Priests to lighten our burden 
to the end that all who desire may worship.” 


But the High Priest said, “Nay! In the first days of the Temple 
we had no difficulty. It is only because the invention of automobiles 
bring so many penitents to our doors that we are overcrowded. There- 
fore the solution is simple. Let it be proclaimed: ‘Know ye that it is 
unseemly that persons should ride in automobiles to worship. Know 
therefore, that those of you who come on foot, or by horse or by boat 
may enter the Temple and worship. But those of you who come by 
automobile and crowd our Temple and overwork our Priests are a menace 
to our Religion and may not enter but are hereby excommunicated!’ ” 


And behold, the Temple was emptied. One came where before came 
a hundred. And the Priests sat idle and lost stature in the eyes of the 
people because they no longer ministered to the multitudes who needed 
their ministrations. And the Priests said sadly, better to serve and 
sacrifice than to sit and eat the fruit of idleness. 
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Advance Sheet Quiz —by K. FREDERICK GROSS 


1. Must vendor show damage resulting from purchasers failure 
to perform unenforceable realty contract, to prevent recovery of down 
payment by purchaser? ( ) Yes ( ) No 


2. Isa lemon pie in interstate commerce because it was made from 
a mix shipped from without the State? ( ) Yes ( ) No 


3. On substitution of attorneys in proceedings to reduce assessed 
values, may Court fix fees without proof of services rendered by 
attorneys? ( ) Yes ( ) No 


4. Is act valid which subjects ex-serviceman to trial by court 
martial for offenses committed while in service? 


( ) Yes ( ) No 


5. Does widow have action for wrongful death against saloon 
keeper for selling liquor to husband, he having become intoxicated and 
having died in fist fight in saloon? ( ) Yes ( ) No 


6. Is United States liable where ship grounded because of failure 
of lighthouse, mariners having notice that the light was unwatched? 
( ) Yes ( ) No 




















7. Does bequest to a sanatorium, which has ceased functioning but 
whose corporate existence continues, pass as in intestacy? 


( ) Yes ( ) No 


8. Is mortgagee, the proceeds of his loan having been used to pay 
off a first and second mortgage, entitled to be subrogated to rights of 
the first and second mortgagees, against third mortgagee whose mortgage 
was earlier recorded? ( ) Yes ( ) No 












9. May witness in administrative investigation be compelled to 
answer a questionaire in writing, in response to a subpoena duces tecum? 


( ) Yes ( ) No 


10. Where intestate was passenger on vessel which sank with 
great loss of life in 1951, may plaintiff plead statute presuming death 
after 7 years, to avoid two year statute of limitations of wrongful death 
statute? ( ) Yes ( ) No 















(Answers at page 102) 
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Does the End Justify the Means? 
—by ANTHONY W. FITZGERALD 


In his article entitled “Jury-Room Eavesdropping”, which appeared 
in the November issue of the BARRISTER, Louis Granat, Esq., has 
resurrected a concept which we thought had been buried by the Western 
world with the swastika and the fasces and which we see advocated 
today only by the followers of another symbol of despotism, the hammer 
and the sickle. We refer of course to the idea that the end justifies the 
means, an idea which rationalizes evil into good and replaces reason by 
violence. 


The theory advanced by Mr. Granat is that, while we should con- 
demn the jury-snooping tactics of the Chicago law school investigators, 
sanctioned by (of all people) Federal judges of excellent reputation, 
yet we should smile at their antics indulgently because their motives were 
good. And what are the motives? Well, at times juries bring in verdicts 
which may be based on an equivocal charge and no one, least of all the 
reviewing judges of the Appellate Division, knows by what devious 
route the jurors arrived at their decision. He adds that “there are many 
miscarriages of justice due to improper verdicts sanctioned by our 
appellate courts and for which there is no remedy under our present 
procedure.” 


It must be conceded that there have been many improper verdicts 
in every court which ever existed from the time of Socrates until our 
own day. It must also be conceded that, where man is free to use his 
reason and his will, error can creep in. But, is that not the way it 
should be? Are jurors to be automatons, always rendering the correct 
verdict? And what is the correct verdict? Is it the way the plaintiff’s 
lawyer views the case? Or the defense? Or the judge? That is why, 
indeed, we have juries, grand or petit, civil or criminal—it is because 
our experience has taught us that, in spite of the fallibility of human 
nature, in spite of all the prejudices and misconceptions, which a juryman 
takes with him into what has been up until now the independent and 
secret jury room, the verdict which he and his fellows bring back into 
the courtroom is far more dependable, far more consonant with our 


principles of justice, than the decision of one man, however learned he 
may be. 


Mr. Granat complains too that this affair has generated “more heat 
than light”. Perhaps what we need these days is a little more heat, a 
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little more intense interest in our liberties than we show when summoned 
for jury duty or to vote for the men of our choice. It is only a step 
from snooping in a civil jury room to planting tape recorders in a grand 
jury room. And, developing the idea a little more, why not abolish 
the curtains on voting machines so someone can watch to make sure a 
voter does not make an error when he clicks the little levers? 


Is there no remedy? There is a simple one—education of pro- 
spective jurors. Like the greenhorn driver on his first long trip, the 
jurors should be shown the byways and precipices of justice before they 
begin to serve; they should be told their rights and powers and duties. 
This type of work has been done for many years by grand jurors’ asso- 
ciations in this area by the use of manuals issued to each grand juror; 
it too far-fetched to envision the same principle applied to jurors in all 
types of cases? Perhaps, if we turn on a little more “heat”, the “light” 
will glow better! 
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Book Notes MARGARET R. RUGGIERO, Editor 


THE GREER CASE. A true court drama. By David W. Peck. 
(Simon and Schuster—209 pages) 


When the Presiding Justice of an Appellate Division of the Supreme 
Court writes a learned opinion, that is to be expected. When he writes 
a mystery novel, that is news. And, in the case of this intriguing book, 
it is good news indeed for lawyer and layman alike. 


As all lawyers know, too many books about the trial of cases in 
court, no matter how well written, are not true to life or to the law. 
Too often, such works depart from life and present the law and lawyer 
in gross caricature. The Greer Case is not only good literature but solid 
fact and sound law. It is written by a legal expert happily blessed with 
the uncommon gift of telling the dramatic story of an actual law case in 
lucid prose. Presiding Justice David W. Peck of the Appellate Division, 
First Department, seems as much at home in the world of literature as 
in his chosen profession. 


Attorneys, particularly Surrogate’s Court practitioners and trial 
counsel, will be fascinated by this stranger-than-fiction story of one of 
the most famous Will cases of our times. Lawyers with little or no 
experience in Surrogate’s practice and layman who love to match wits 
with the author of a mystery will find no difficulty in following this 
clear-cut narrative to its surprise ending. 


For me, the reading of this book was an enjoyable “busman’s holi- 
day” made thrice so by the fact that I have the good fortune of being 
personally acquainted with the author, with one of the principal lawyers 
on the trial (now Appellate Division Justice Joseph A. Cox) and, only 
recently, have had some professional contacts with the distinguished 
attorney, Col. Raymond T. Armbruster, who prepared the Will in contest. 
Presiding at the trial of the Will contest described was the well-known 


and widely respected jurist, former Surrogate James A. Delehanty of 
New York County. 


Any lawyer, young or old, who has ever been confronted with the 
problem of locating elusive missing heirs or tracing evasive unknown 
persons can readily find the know-how in the techniques employed by the 
experts so skillfully portrayed in this fantastic tale. This particular aspect 
of the matter is best pointed up by Justice Peck himself in his preface: 
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“The case provided an excellent example of trial lawyers’ work, 
of their problems in meeting a baffling case, of their resourcefulness, 
skill and untiring efforts in discovering evidence, uncovering the 
truth and presenting a case in court. Their craftsmanship and 
creativeness, imagination and integrity, combined with the romance 
of the case, gave me both a professional pride and a personal pleasure 
in telling the story.” 


Here is a true story of an actual case only recently tried in our 
courts that may be read for the sheer pleasure of a good tale by every 
one and with varying degrees of profit by attorneys interested in probate 
practice and procedure and the trial of contested Wills. 


It is our hope that the learned author will find time, as the years go 
on, to regale his public with more true stories from the files of his court. 
In one lawyer’s opinion, more good can be accomplished for Bench and 
for Bar in sound public relations by one appealing story of the law than 
by a carload of legal statistics or hundreds of self-serving speeches by 
judges and attorneys. 

Dennis M. Hurtey 


A CIVIL ACTION—THE TRIAL, by Wilfred R. Lorry 1955, 181 
pp. $2.50. Published by the Committee on Continuing Legal Educa- 
tion of the American Law Institute. 


This book is one in a series of which the Editor-in-Chief is Hon. 
Charles E. Clark. 


The tone of the work is set in the preface, where it is stated that 
the “Courtroom is the laboratory of the law where the application of 
principles learned in law school is tested in the crucible of combat”. 
(p. VI). 

The book is worthwhile reading for anyone who engages in trial 
work It is written primarily for the practitioner in the Federal Courts, 
but in the main is just as applicable to any other forum. 


A variety of topics are covered, from initial preparation to final 
summation, and there is included a verbatim summation made for plain- 
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tiff in an admiralty case where the verdict recovered was $130,000. 
There is no table of cases, a very minor omission. 


No book or lecture, of itself, can make a lawyer a competent trial 
lawyer, and this book makes no pretense that it can. To those, however, 
who desire some suggestions about technique it is recommended reading. 


The author is at some pains to point out that, although a case can 
never be over-prepared, it can be over-tried. The distinction is important 
and its validity will not be contested by anyone with even limited court- 
room experience. 

Louis MONTELIONE, 
Brooklyn Tort Division, 
Office of Corporation Counsel. 


Our fellow member, Mark S. Reardon, 3rd has just published a 
small book entitled “The Christmas Present and Other Stories for 
Children.” (Pageant Press, Inc. 130 W. 42nd St., New York $2.00) 


Answers to Advance Sheet Quiz 


YES—145 N. Y. S. 2d 507 6. YES—100 L. Ed. 83 

NO —117 A 2d 767 7. NO —145 N. Y. S. 2d 346 
NO —145 N. Y. S. 2d 329 8 YES—145 N. Y. S. 2d 335 
NO —100 L. ED. 4 9. NO —145 N. Y. S. 2d 630 
NO —289 P. 2d 450 10. NO —145 N. Y. S. 2d 588 
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New Members: 


The Committee on Admissions has received the following applica- 
tions for membership set forth pursuant to Art. 11, Sec. 2, of the 
By-Laws: 

Junior: 


Joserpu N. Acterno, 421 E. 7th St., Brooklyn, N. Y. 
Mitton CouHEN, 2620 Glenwood Road, Brooklyn 10, N. Y. 
Leo Darzy, 32 Court Street, Brooklyn 1, N. Y. 

BERNARD S. GREENBAUM, 44 Court St., Brooklyn 24, N. Y. 
Ira M. Gross, 401 Broadway, New York 13, N. Y. 

Neit Huttner, 1775 Broadway, New York, N. Y. 

Mitton H. Mitter, 44 Court St., Brooklyn 1, N. Y. 

Bart O’RourKE, 16 Court St., Brooklyn 1, N. Y. 

JoserH Peart, 5 Beekman St., New York City, N. Y. 
Micuae_ N. Petirto, 44 Court St., Brooklyn 1, N. Y. 
JoserH J. Rassiro, 164 Irving Ave., Brooklyn, N. Y. 
GERALD N. RoseNnBERG, 662 Nostrand Ave., Brooklyn, N. Y. 
STANLEY Ross, 8674 24th Ave., Brooklyn 14, N. Y. 

Marvin E. Seca, 38 Park Row, New York City, N. Y. 
Davin B. SitvermMAN, 50 E. 42nd St., New York. 

RicHarpD K. Situ, 1 Kingston Ave., Brooklyn, N. Y. 
IrvinG SpevaAcK, 3222 Bayview Ave., Brooklyn 24, N. Y. 
Davip D. WernsTEIN, 205 W. 19th St., New York 11, N. Y. 
LEonarD Fine, 415 Lefferts Ave., Brooklyn 25, N. Y. 


Active: 


Harry J. DonneELLYy, Jr., 80 Centre St., New York. 
ABRAHAM A. GOoLpsTEIN, 44 Court St., Brooklyn 1, N. Y. 
ZoLTAN Gross, 401 Broadway, New York 13, N. Y. 
Rosert E. Lee, 66 Court St., Brooklyn 1, N. Y. 

Rosert G. Martin, 27 William St., New York 5, N. Y. 
BERTRAM L. Popet, 160 Broadway, New York City. 
Josep Port, 258 Broadway, New York 4, N. Y. 
NorMAN STERNLIEB, 16 Court St., Brooklyn 1, N. Y. 
LawreENcE H. Srtrear, 1100 Bergen St., Brooklyn, N. Y. 
Harotp L. Warner, 32 Court Street, Brooklyn 1, N. Y. 
BENJAMIN WeseER, 895 Lafayette Ave., Brooklyn, N. Y. 


Active II 
MicwHaet F. Dennis, 185 Montague St., Brooklyn 1, N. Y. 
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